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Before Arbitrator: Paul Olson 

In the Matter of the Petition by GCI 
COMMUNICATIONS COW. d/b/a GENERAL 
COMMUNICATION. INC. and GC1 for 
Arbitration Under Section 152 of the Communications 
Act of 1996 with the MUNICIPALITY OF 
ANCHORAGE d/b/a ATU TELECOMMUNICATIONS 
&a ATU TELECOMMUNICATIONS for the 
Purpose of Issiintting Local Competition. 

RECIPROCITY: THE OBLIGATIONS SET FORTH 
IN SECTION 251(c) DO NOT APPLY TO GCZ. 

There IS no merit to ACS's contention that this Commission should 

xpply the obligations delineated in Section 251(c) and the Interconnection 

4greement being arbitrated hcrein io GCI. The fact that ACS wishes to limit its 

)bligalions to those absolutely required is expressed in its proposed addition lo  the 

irst Section of the Agrereemcnt: 'The Pmties intend to establish and limit the 

pptication of such rights and ohtigations 10 rhose ACS is required by law to 

rovide."l On its face, Section ZSl(c) obligations do not apply to GCI because i t  is 

101 an "incumbent local exchange d e r "  as defined undcr Section 251(h)( I ) of the 

Whifc ACS has also "miuilourly proposed a new rcference lo ib retail resale oM:aiions undcr Sec. 
1511b). the rlbjecliomble kngwge throughout the pfoposcd iaerconmclion Agrccrnml impsing pzriiy 
as LO Section 25 I [e) c#biigalions is !he subject of this dispuic. 
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Act. Furthcrrnore, the FCC has issued both an order? and a rule3 expiici(ly 

forbidding state commissions from imposing Section 25 l(c) obligations on CLECs. 

The order and rule further clarify that the FCC - and only the FCC - has the 

authority to grant requests to treat a CLEC as an ILEC for purposes of Section 25 1. 

"he FCC's rules are consistent with the Supreme Court's understanding of the 

purposes of the 1996 Act - which, the Cow; explained. was enacted "on the 

understanding thal incumbznt monopolists and contending competitors are 

unequal." citing "5 25 Ifc) ('Additional obligations of incumbent local exchange 

carriers')."4 In any event. the wisdom of the FCC rules are not subject to challengc 

in this proceeding. In view of the FCC's well-settled authority to promulgate rules 

implementing Section 25 I .  this Commission must reject Am's proposal to impose 

the Seclion 25 I(c) obligations on GCI. 

A. l'he FCC Has Concfuded That Section 251(c) Obligation5 
May Not Be Applied To Competitive Local Exchange 
Carriers In Arbitration Proceedings. 

The obligations Sct  forth in Section 25 1 (c) apply to "incumbent local 

exchange carriers" and GCI is no1 an 1EC.s On its face, therefore. the obligstions 

Inlplenieolarirm of rlie Lozul Cornperilion Pro~isioRs in the T c l e ' . ~ i i ~ a i i n i ~ ~ i u n s  A d .  First R~pur l  and 
OTdEr.CCDoekclNo. 96-38sndY5-185. 1 1  FCC Red. 15499.15518. 16109 (1YY6). 
47 C.F.R 8 SI 223. 
Ver im ConrrPruiiicurions Inc 3: FCC. 535 U.S. 467.533 (2002). 
Yncumbcnt lncel exchange cmici' is defined in Swim 151(11)(l) w : 

.,. with ry.spx4 to an a m .  1hc lmrl exchange cmier that - 

3 * 
j 

( A )  on Februwy 8. 1996. provided lrlrphune exchnngr xrviue in such srw; and 
( 8 )  ( i )  on February 8. 1996. was dcemcd lo be a mcinbcr or the cxchangc urriernssocialion 

pursiunt lo section 69.601(b1 of lhe Commirsion's regulaliobs (47 C.F.R. 
69.M)IibYi: or 
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in Section 251(c) do nor apply to GCI. In addition, in the Firsr Reporr arid Order 

implementing lhe 1996 Act. the FCC concluded that “allouring states to impose on 

non-incumbent LECs obligations &at the 1996 Act designates as ’Additional 

Obligations of Incumbent Local Exchange Carriers,’ distinct front obligations on all 

LECs, would be inconsistent with the statuk”6 The FCC thcn issued a rule. 

codified as 47 C.F.R. 8 51.?33(a). formalizing this conclusion: 

A State may not impose the obligations set forth in section 
2511~) of the Act on a LEC that is not classified as an 
incumbent LEC as defined in section 251(h)(l) of thc Act. 
unless the Commission issues an order declaring rhat such 
LECs or classes or categories of LECs should be treated as 
incumbent LECs. 

Although state commissions are prccluded from imposing Section 

251{cf obligations on CLECs. the Act established a process by which thosc 

obligations m y  be extended to CLECs. Specifically, Section 251(h)(2) provides 

that thr: FCC “may, by rule, provide For the treatment of a local exchange carrier (or 

class or category thereof) as an incumbent local exchange carrier for purposcs of 

this section” if cerfain quirernents are me1.7 h rhe Firs7 Report and Ordrr the 

FCC stated that it “nnticipate[sl that we will not impose incumbent LEC obligations 

___ -~ ~~ 

( i i l  is B persun or enrity rha!, on or afrer Febnwy 8. 1Y96. became s successor or assign 
of a member descriM in dzusc ti, .  

First Repon mJ Order. suprn noLe 2. ai 16109. 
7 n o =  quircmsnts are: 

iA) swh c3nisr occupies a position in [he mmket fnr telephone cxcbnge service wiihin an 
arm that is comparablc io the posilion c u r u p i d  hy 3 cmierdescribed in paragraph ( I ); 

(8! such camcr has sublrwniidly ~ - p l x ~ *  an iwurnheni Iocd exchange carrier clescribcd in 
pmgr3ph I I I: and 

tCJ such Lrrttnunl is consistem with the public interesr. convenience. and ncccssily and the 
purpscs or thissection. 
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on non-incumbent LECs absent a clear and convincing showing that the LEC 

occupies a position in the telephone exchange market comparable to the position 

held by an incumbent LE, has subsrantially replaced an incumbent LEC. and that 

such treatment would serve the public interest. convenience, and necessity and lhe 

purposes of section 251.”S 

However. the FCC provided a process implementing Section 251(h>.2) 

by adopting 47 C.F.R. 5 5 I .223(b), which provides: 

A state commission. or my other interested party, may 
request that the Commission issue an order declaring that a 
particular LEC bc treated as 3n incumbent LEC, or that a 
class or category of LECs be rrealed a5 incumbent LECs. 
pursuant to seclion 25 I (h)(2) of the Act. 

Clearly, an arbitration proceeding is not the proper forum for 

entertaining ACS’s pelition to bring GCI within the scape of Section 25I(c). ACS 

must instead submit its request directly to the FCC 8s required by Section 251th)tZ) 

of the Act, the Firsf Report nttd Order, and Section 51.233(b) of the FCC’s d e s .  

Because the criteria in the Act arid the FCC rule plainfy have not been met, such a 

requesi is unlikely to succeed at the FCG. but that is where the request must be 

mde. 

J-96.8Y: RECIPROCtmTHE OBLICAl~lONS SET FORTH IN SECnON 25i(c) 
IO NOT APPLY TO GCI. 
lay 13.1003 
apeJof8 



B. The FCC’s Rule That The Obligations Imposed By Section 
251(c) Do Not Apply To Competitive Local Exchange 
Carriers Is Not Subject To Challenge In This Proceeding. 

In its Ven’iati decision. ?he Supreme Coui-l explained why Congress 

imposed more extensive obligations on incumbents than competitors. Aftrr 

reviewing the advantages of the companies that held a monopoly in their markets on 

locat exchange service prior to the enactment of the 1996 Act, the Court said that 

“lilt is easy to see why a campany that owns a local exchan&e (what the Act calls an 

’incumbent local exchange carrier,’ 47 U.S.C. 8 25I(h)),  would have an almost 

insurmountable campttitive advaniap~‘9 In light of the advantages the incumbents 

derived from decades of existence as protected monopolies. the Cow concluded, 

the scheme of the Act is “lo give aspiring competitors every possible incentive to 

enter local relait telephone markers, short of confiscating the incumbents‘ 

property.”Io Thus. there is a sound reason for the FCC to have concluded that the 

additional obligations Congress imposed on ILECs should not normally be applied 

to CLECs. 

In any event. this is not the forum 10 challengc the FCC‘s rules. The 

FCC‘s aurhority to issue binding rules implementing the 1996 Acl was subject LO 

extensive litigation, of course, and in ATdiT Cup. v. luit~n Lirifilies Bunrd the 

Supreme Court concluded that ‘”The FCC has rulemaking authority to carry our the 

‘provisions of [the Communications Act of 19341,’ which include $3  ?,SI and 252, 

9 veri:en. 535 US, at JYO. 
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added by the Telecommunicaiions Act of 1996."11 The statute makes clear in 

Section 252(c)( 1) that state commissions arbitrating interconnection agreenients 

must make sum those agreements "mee.t the requirements of section 251, inchding 

!he rcgulations prescribed by the" FCC. Stare cornmissions are not authorized to 

ignore or overrule those regulations. 

In MCI Teleconimmicnrion Corp. v. Bell Allanric Pennsylvaniu, the 

Third Circuit accordingly held that interconnection agreements "must comply with 

the Act and with FCC regulations: if the approved agreement. containing the state 

comruission's interpretations of the law. conflicls with the legal interpretations in 

the FCC regulations, the FCC interpmation must control under the Supremacy 

Clause and under ihc plain language of the Acr.'? Similarly, the Sixth Circuit 

stated: "+Of course, we consider the FCC's interpretation of the Act persuasive 

authority because Congress authorized the FCC to issue rules 'to implement the 

requirements' of $ 251."J3 

Federal courts addressing the question of whether state commissions 

may impose Section 251k) obligations on CLECs have also affirmed that the FCC 

has exclusive authority over that issue. In US. Wesz Comtnurzicdon, IRC. v. 

'0 Id. n1489. 

I1 AT&T rorp. v. IuItD Lhilirics 8mrd. 5 5  LIS. 366. 378 (1W1. Thc m3jcrily opinion went on u1 slale 
that "lhe quesrion in lhese w e s  is no1 whcrhcr the Fl'dml Govcrnrneni h= taken thc npulauan dlnciil  
telecnmniunicalions comprlilion zwzy ricm she Sirtics. Wiih regard IO the matters adJrcsscd hy the 1996 
AcI. it unqucsiiunably h." W. n. 6.  
271 F.3d491.S16t3nCir.20011. 

3 ~ l i c t ~ i g o r t  ~ r i i  r t ~ i ~ p t t ~ ~ l e  CO. V. srr'ind, 305 F.M 580.556 I@ cit. xmr 
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Jurtnirrgs, for exanlple. a district court overturned the Arizona Corporation 

Commission’s decision to require C L K s  to unbundle network elements - a Section 

2.511~) rcquiremenl.l4 In that case. decided before the Supreme Court in Veriwn 

explained that Congress very clcarty intended to treat CLECs differently thm 

ILECs, the court expressed doubts as to the merits of the FCC‘s rule stating that the 

obligations of Section 25l(c)t3) normally should not be extended to CLECs. but 

recognized that it must apply the rule because. ”Under the Hobbs Act, 28 U.S.C. 4 

2342, the FCC‘s regulation may be chailenged only in the Court of Appeals.”Is In 

like vcin, the district court of Connecticut stated in MCI Tereco,i~muniu~7li@n~ Curp. 

v. Southem New Ettglund T e l q h n e  Ca’6 that the issue of whether it would be 

appropriate to treat ii CLEC as an lLEC under Section 1,51(h)(?) is “one that the 

1996 Act explicitly places within the jurisdiction of the FCC.”I7 

In short, should ACS wish to challenge the FCCs regulation prohibiting 

states from imposing Section 2511~) obligations on CLECs, i ts only recourse is 10 

ask the FCC to change its rules and. if the FCC declines. challenge that decision in a 

fcderal appellate court pursuant IO the Hobhs Act. 28 U.S.C. $ ?41.2( I ).Is But ai the 

1 %  2s U.S.C. $2.132. which provides that: 
The cuun uf m[xfaIs rother thm [hc Uni~cd Swes Coun of Apppwls for the Federal Circuit) h s  .. 
exclusive jurkdiclion to enjoin. set aidc, s u s p d  [in whole or in pm). or to determine the 
vnlidily of - 

U-Y6-S9: RECIPROC1TY:THE OBLIGATIONS SET FORTH IN SECTION Z51(cI 
W NOT APPLY TO GCI. 
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xplair din Veriwn, under the 1996 

* 
ct Congi deliberately a 

with good reason imposed certain obligations on the incumbent monopolists and not 

on competitors. Alternatively, as discussed previously, ACS could ask the FCC to 

classify GCI as an ILEC under Section 251(h), even though that request also would 

lack merit. 

In any event. ACS’ proposal that GCI be treated like an JLEC to the 

extent that Section 251(cf obligations be made reciprocal in the proposed 

Interconnection Agreement is utterly without merit. 

Dated May 13,2003 at Anchorage. Alaska. 

Respectfully submitted. 

IJiHTIFICATE OF SERVICE 
I cecify !hat on this b d 3 y  of May 2003. 
a copy tif the foregain@ was served via e-mail 
and band deliveiy on  hi: following: 

Paul Olucl, Hearing Omzcr 
Rrgublory Cornmissinn of Alaska 
701 W. Eighth Avc.. Suite 300 
Anchorage, Alaska 99501 

David Shoup 
Tindall. Ernnet& S h e w  

Mark Mode,row 

( I )  a11 iirul orders oC the Federal Communications Commission mlde reviewable by XCIion 
401h) of title 47: 

J-96.89: RECIPROCITYTHE OELIGATlONS SET FORTH IN SECTION ?5l(c’l 
)O NOT APPLY TO FCI. 
I;1y 13.2003 
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STATE OF ALASK 

THE REGULATORY COMMISSION OF ALASKA 

3efore Commissioners; 

n the Matter of the Petition by GCI 
;OMMUNICATIONS CORP. dlbla GENERAL 
:OMMUNICATION, INC., and d/b/a GCI for 
irbiiration under Section 252 of the 

nstituting Local Exchange Competition 1 

Mark K. Johnson, Chair 
Kate Giard 
Dave Harbour 
James S. Strandberg 
G. Nanette Thompson 

U-96-89 

ORDER NO. 42 

ORDER SETFING PRICES FOR ACCESS TO UNBUNDLED NETWORK 
ELEMENTS. RESALE AND TERMS AND CONDITIONS OF 

INTERCONNECTION 

Y THE COMMISSION: 

.96-89(42) - (06/25/W) 
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dealing. We find these ethical and legal obligations adequate and require that the 

provisions addressing these behaviors be omitfed from the final contract version. 

B. ReciRr0ckL-v of Obliaations 

ACS-AN proposed contract language to make obligations under the 

contract reciprocal for ACS-AN and GCI. Reciprocal obligations to provide unbundled 

network elements to ACS-AN are not germane to this docket. The purpose of this 

proceeding is to address the obligations of the incumbent local exchange carder, 

ACS-AN, under Section 251 (c) of the Act. This docket is not the forum for consideration 

of GCl's status as a CLEC or an ILEC and its obligations in the market. We require the 

Parties to remove language related to reciprocal GCI obligations to ACS-AN. 

C, Rates and Charaes 

Rates for services rendered under the contract are listed in Part C 
Rttachment 11. Charges far services not included in Attachment II must be negotiated by 

the parties and incorporated into the contract. The contract should not contain 

xovisions that allow ACS-AN to default to use of retail tariff rates when an 

manticipated service is required by GCI. We reject ACS-AN'S proposed provision in 

Dart A section 1 .I as inconsistent with TELRIC standards that require a forward-looking 

:ost analysis. Retail tariff rates are set using embedded costs. Disputes regarding the 

;ervices included for particular charges should be resolved using the dispute resolution 

irocedures in the contract. 

Work orders for overtime hours worked should be scheduted anonymously 

io that overtime charges are not incurred by one party or the other in a discriminatory 

nanner. We adopted ACS-AN'S model for nonrecurring charges; accordingly, any 

:ontract language regarding cost elements included in these charges must be 

onsistent with that model, ACS-AN suggests that billing procedures have been 

1-96-89(42) - (06/25/04) 
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